
 

 

 

 
Issuing licenses to retailers wishing to sell tobacco products is an effective way to regulate 

tobacco sales and thereby reduce youth access to tobacco products.1  Tobacco retail licenses 

(with varying degrees of restrictions) have become common and have been tested – and upheld 

– by the courts.2  The discussion below outlines some of the legal issues relating to tobacco 

retail licensing that courts have considered. 

 Denial of a license does not constitute a Fifth Amendment taking. 

o Licenses are privileges not property.3  New York courts have clearly stated that 

licenses are not property.4 Therefore, denial of a license (including lack of 

renewal) does not trigger a takings issue.   

 Licensing fees are not taxes and are therefore legal. 

o Licensing fees are permissible, so long as the cost of the license corresponds to 

the cost of enforcement.5  Licensing fees may be assessed to cover the 

associated costs of administering and enforcing the license; fees may not be 

assessed simply to raise general revenue, as the latter is an (impermissible) tax.6 

 Denying licenses to retailers does not trigger an Equal Protection claim, so long 

as the ordinance is not discriminatory. 

o Similarly-situated retailers should be treated alike and follow the same 

regulations.7 Legal issues could arise if exceptions are made without a valid 

public policy justification.  Importantly, licensing restrictions that treat all similarly-

situated businesses the same (e.g., all pharmacies) have been upheld.8  

 Prohibiting retailers from selling tobacco products does not violate tobacco 

companies’ First Amendment freedom of speech guarantee.  

o Prohibiting tobacco sales is distinguishable from prohibiting speech about 

tobacco and is therefore permissible.9  Accordingly, denying a retailer a license to 

sell tobacco does not impermissibly restrict free speech. 

 It is legal to identify zones in which tobacco retail licenses are restricted (school 

zones). 

o A tobacco retail license scheme may include restricting the issuance of a license 

in defined zones, such as areas frequented by youth (schools, recreation 

centers, etc.).  This may be accomplished through either licensing restrictions or 

zoning ordinances.10 

(For a more detailed analysis of these issues, please contact the Center or visit our website.) 
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